
 

 
 

 

FMLA 

(A) FMLA provides that covered employers shall make, keep, and preserve records pertaining to their obligations under the 
Act in accordance with the record keeping requirements of section 11© of the Fair Labor Standards Act (FLSA) and in 

accordance with these regulations. FMLA also restricts the authority of the Department of Labor to require any employer or 
plan, fund or program to submit books or records more than once during any 12-month period unless the Department has 
reasonable cause to believe a violation of the FMLA exists or the DOL is investigating a complaint. These regulations  

establish no requirement for the submission of any records unless specifically requested by a Departmental official. 
 
(B) Form of records. No particular order or form of records is required. These regulations establish no requirement that any 

employer revise its computerized payroll or personnel records systems to comply. However, employers must keep the 
records specified by these regulations for no less than three years and make them available for inspection, Copying, and 
transcription by representatives of the Department of Labor upon request. The records may be maintained and preserved on 

microfilm or other basic source document of an automated data processing memory provided that adequate projection or 
viewing equipment is available, that the reproductions are clear and identifiable by date or pay period, and that extensions or 
transcriptions of the information required herein can be and are made available upon request. Records kept in computer form 
must be made available for transcription or copying. 

 
(C) Items required. Covered employers who have eligible employees must maintain records that must disclose the following: 
 

(1) Basic payroll and identifying employee data, including name,  
address, and occupation; rate or basis of pay and terms of compensation;  
daily and weekly hours worked per pay period; additions to or deductions from  

wages; and total compensation paid. 
 
(2) Dates FMLA leave is taken by FMLA eligible employees (e.g., available from time records, requests for leave, 

etc., if so designated). Leave must be designated in records as FMLA leave; leave so designated may not include 
leave required under State law or an employer plan which is not also covered by FMLA. 
 

(3) If FMLA leave is taken by eligible employees in increments of less than one full day, the hours of the leave. 
 

(4) Copies of employee notices of leave furnished to the employer under FMLA, if in writing, and copies of all 

general and specific written notices given to employees as required under FMLA and these regulations (see Sec. 
825.301(b)). Copies may be maintained in employee personnel files. 
 
(5) Any documents (including written and electronic records) describing employee benefits or employer policies 

and practices regarding the taking of paid and unpaid leaves. 
 
(6) Premium payments of employee benefits. 

 
(7) Records of any dispute between the employer and an eligible employee regarding designation of leave as 
FMLA leave, including any written statement from the employer or employee of the reasons for the designation 

and for the disagreement. 
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FMLA 

(D) Covered employers with no eligible employees must maintain the records set forth in paragraph ©(1) above. 
 

(E) Covered employers in a joint employment situation (see Sec. 825.106) must keep all the records required by paragraph © 
of this section with respect to any primary employees, and must keep the records required by paragraph ©(1) with respect to 
any secondary employees. 

 
(F) If FMLA-eligible employees are not subject to FLSA’s recordkeeping regulations for purposes of minimum wage or 
overtime compliance (i.e., not covered by or exempt from FLSA), an employer need not keep a record of actual hours worked 

(as otherwise required under FLSA, 29 CFR 516.2(a)(7)), provided that: 
 

(1) eligibility for FMLA leave is presumed for any employee who has been employed for at least 12 months; and 

 
(2) with respect to employees who take FMLA leave intermittently or on a reduced leave schedule, the employer 
and employee agree on the employee's normal schedule or average hours worked each week and reduce their 
agreement to a written record maintained in accordance with paragraph (b) of this section. 

  
(G) Records and documents relating to medical certifications, recertifications or medical histories of employees or employees' 
family members, created for purposes of FMLA, shall be maintained as confidential medical records in separate files/records 

from the usual personnel files, and if ADA is also applicable, such records shall be maintained in conformance with ADA 
confidentiality requirements (see 29 CFR Sec. 1630.14(c)(1)), except that: 
 

(1) Supervisors and managers may be informed regarding necessary restrictions on the work or duties of an 
employee and necessary accommodations; 
(2) First aid and safety personnel may be informed (when appropriate) if the employee's physical or medical 

condition might require emergency treatment; and 
(3) Government officials investigating compliance with FMLA (or other pertinent law) shall be provided relevant 
information upon request. 

 
(Approved by the Office of Management and Budget under control number  
1215-0181) 

 
[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30, 1995]   
 
An eligible employee's FMLA leave entitlement is limited to a total of 12 workweeks of leave during any 12-month period for 

any one, or more, of the following reasons: 
 

(1) The birth of the employee's son or daughter, and to care for the newborn child; 

(2) The placement with the employee of a son or daughter for adoption or foster care, and to care for the newly 
placed child; 
(3) To care for the employee's spouse, son, daughter, or parent with a serious health condition; and, 

(4) Because of a serious health condition that makes the employee unable to perform one or more of the 
essential functions of his or her job. 
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FMLA 

(I) An employer is permitted to choose any one of the following methods for determining the ``12-month period'' in which the 
12 weeks of leave entitlement occurs: 

     
(1) The calendar year; 
(2) Any fixed 12-month ``leave year,'' such as a fiscal year, a year required by State law, or a year starting on an 

employee's ``anniversary'' date; 
(3) The 12-month period measured forward from the date any employee's first FMLA leave begins; or, 
(4) A ``rolling'' 12-month period measured backward from the date an employee uses any FMLA leave (except 

that such measure may not extend back before August 5, 1993). 
 
(J) Under methods in paragraphs (b)(1) and (b)(2) of this section an employee would be entitled to up to 12 weeks of FMLA 

leave at any time in the fixed 12-month period selected. An employee could, therefore, take 12 weeks of leave at the end of 
the year and 12 weeks at the beginning of the following year.  
 
Under the method in paragraph (b)(3) of this section, an employee would be entitled to 12 weeks of leave during the year 

beginning on the first date FMLA leave is taken; the next 12-month period would begin the first time FMLA leave is taken 
after completion of any previous 12-month period.  
 

Under the method in paragraph (b)(4) of this section, the ``rolling'' 12-month period, each  
time an employee takes FMLA leave the remaining leave entitlement would be any balance of the 12 weeks which has not 
been used during the immediately preceding 12 months.  

 
For example, if an employee has taken eight weeks of leave during the past 12 months, an additional four weeks of leave 
could be taken. If an employee used four weeks beginning February 1, 1994, four weeks beginning June 1, 1994, and four 

weeks beginning December 1, 1994, the employee would not be entitled to any additional leave until February 1, 1995. 
However, beginning on February 1, 1995, the employee would be entitled to four weeks of leave, on June 1 the employee 
would be entitled to an additional four weeks, etc.     

 
(K)(1) Employers will be allowed to choose any one of the alternatives in paragraph (b) of this section provided the alternative 
chosen is applied consistently and uniformly to all employees. An employer wishing to change to another alternative is 

required to give at least 60 days notice to all employees, and the transition must take place in such a way that the employees 
retain the full benefit of 12 weeks of leave under whichever method affords the greatest benefit to the employee.  
 
Under no circumstances may a new method be implemented in order to avoid the Act's leave requirements. 

 
(L) An exception to this required uniformity would apply in the case of a multi-State employer who has eligible employees in a 
State which has a family and medical leave statute. The State may require a single method of determining the period during 

which use of the leave entitlement is measured. This method may conflict with the method chosen by the employer to 
determine ``any 12 months'' for purposes of the Federal statute. The employer may comply with the State provision for all 
employees employed within that State, and uniformly use another method provided by this regulation for all other employees. 

Contact Us  | Toll Free 877.760.8463  | www.legiant.com 
 
 



 

 
 

 

Contact Us  | Toll Free 877.760.8463  | www.legiant.com 
 
 

FMLA 

(M) If an employer fails to select one of the options in paragraph (b) of this section for measuring the 12-month period, the 
option that provides the most beneficial outcome for the employee will be used. The employer may subsequently select an 

option only by providing the 60-day notice to all employees of the option the employer intends to implement. During the 
running of the 60-day period any other employee who needs FMLA leave may use the option providing the most beneficial 
outcome to that employee. At the conclusion of the 60-day period the employer may implement the selected option. 

 
(N) For purposes of determining the amount of leave used by an employee, the fact that a holiday may occur within the week 
taken as FMLA leave has no effect; the week is counted as a week of FMLA leave. However, if for some reason the 

employer's business activity has temporarily ceased and employees generally are not expected to report for work for one or 
more weeks (e.g., a school closing two weeks for the Christmas/New Year holiday or the summer vacation or an employer 
closing the plant for retooling or repairs), the days the employer's activities have ceased do not count against the employee's 

FMLA leave entitlement. Methods for determining an employee's 12-week leave entitlement are also described in Sec. 
825.205. 

 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 

 
 
 
 

 
 
 

 
 
 

For more information, please contact Legiant at 1-877-760-8463, send email to support@Legiant.com, or visit our web site 

at www.Legiant.com. 
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